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In this real estate contract dispute over the return of
t he Buyer’s earnest noney, Jon H Tate, Buyer of real property,
appeal s the Monroe Chancery Court’s decision to grant sunmary
judgnment in his favor for only $10,000 plus prejudgnment interest

as to earnest noney that he paid to the Seller, Kenneth Mashburn.



The Buyer insists on appeal that the Trial Court erred
in not finding that he should receive a total award of $20, 000
pl us prejudgnment interest, consisting of the $10, 000 earnest
noney paid incident to the original contract and an additi onal
$10, 000 paid in consideration for a nodification of the original
contract. Additionally, the Buyer insists that the Trial Court
erred on procedural grounds by allowing the Seller to file an
affidavit after originally granting the summary judgnent and in

reconsidering the summary judgnent.

On Decenber, 16, 1992, Jon H Tate, Buyer, and Kenneth
Mashburn, Seller, entered into a real estate contract for the
sal e of property in Monroe County for $600,000 to be cl osed on
March 1, 1993. Pursuant to the contract, the Buyer was required
to pay the Seller $10,000 in earnest noney. The contract provided

in pertinent part:

THAT | N CONSI DERATI ON of the paynent by Buyer to Seller
of the sum of TEN THOUSAND ($10, 000. 00) DOLLARS, to be
held in escrow by the Broker for this transaction, as
earnest noney and as part of the purchase price, the
recei pt of which is hereby acknow edged, Seller agrees
to sell and Buyer agrees to buy the follow ng descri bed

property:

12. OTHER CONDI Tl ONS

Sale and closing are subject to the foll ow ng:

F. Buyer shall furnish Seller, at Buyer’s expense to
be paid at closing, a Level 1 Environnmental Survey of
the residential prem ses. Should such Level 1

Envi ronnental Survey indicate the presence of any



hazar dous substances or deposits of chem cals or other
toxic material which mght result in required site
remedi ation in accordance with state and federal |aw,
Seller shall take such action, prior to closing, as nmay
be necessary to restore the residential premses to
accept abl e envi ronnental standards.

| . Buyer being able to obtain a First Mrtgage | oan,
on favorable terns to Buyer, in the anmount of Four
Hundr ed Thousand($400, 000. 00) from Sout hern United Bank
of MM nn County or other bank sel ected by Buyer

13. If any of the conditions of paragraph 12. above or
any part of this Agreenent cannot be conpleted to the
sati sfaction of the Buyer, then the Buyer may, at his
sol e discretion, be refunded the earnest noney deposit
and no contract will exist.

As of March 1, 1993, the original closing date, the
sal e had yet to occur. Therefore, on April 30, 1993, the Buyer
and the Seller entered into a Mdification Agreenment in which the
Buyer was required to pay an additional $10,000 in earnest noney,

and the closing date woul d be extended to May 28, 1993. The

Modi fication Agreenent provided in pertinent part, as foll ows:

RESCLVED, that in consideration of the paynent of Ten
Thousand ($10, 000.00) Dollars to Seller, direct and not
through his Agent, Seller agrees to reinstate the

expi red Contract and both Buyer and Seller agree to the
follow ng additional conditions that nodify the
Contract:

1. Initial earnest noney paid at execution of the
Contract is not refundable to Buyer in the event Buyer
fails to close on the Contract, unless due to
environmental problens that Seller is unable or

unwilling to renmedi ate. Said earnest noney will be
applied to the Purchase Price if Buyer closes on
Contract.

2. Additional paynment of Ten Thousand ($10, 000. 00)
Dol | ars paid by Buyer directly to Seller is not
refundabl e for any reason except if environnental
probl ens cannot or will not be renmediated by Seller.



Said reinstatenent fee shall be applied to Purchase
Price if Buyer closes on Contract.

3. Buyer will engage environnental engineer to
conplete analysis to satisfy lending institution the
site is environnentally safe. The costs of the

envi ronnment al anal ysis shall be born by Buyer.

4. Cosing will occur on May 28, 1993. In the event
the environnental analysis or renediation is not
conpleted by this date, the Lending Institution, First
Nati onal Bank of Knoxville, will create an escrow fund
to hold all funds brought to Cosing. D sbursenent of
these funds will occur when the environnmental analysis
is conplete and no site renediation is required. If
remedi ation is required, adequate funds will be

retai ned by escrow agent and di sbursed when renedi ati on
is conplete.

On June 14, 1993, International Waste Managenent
Systens conpl eted a Phase | Environnental Site Evaluation of the
property which warned of a potential hazardous substance on the
property which had been stored on adjacent property. The Buyer
was subsequently denied a nortgage | oan on the property by First
National Bank of Knoxville, and therefore the contract failed to
cl ose. On August, 27, 1993, the Buyer alleged that he had
satisfied all of his duties under the contract and demanded from
the Seller a return of the $20,000 in earnest nmoney. The Seller
refused and the Buyer filed suit on January 24, 1995, demandi ng a

return of the earnest noney.

After the Seller filed his answer to the conplaint, the
Buyer filed a notion for summary judgnent on July 26, 1995,
supported by his own affidavit and an affidavit of a | oan officer
fromFirst National Bank of Knoxville. The Trial Court granted

the Buyer’s notion for summary judgnent on October 3, 1995, and

4



awar ded hi m $20, 000 pl us prejudgnent interest. Prior to the
entry of an order, the Seller filed a notion to reconsi der on

Cct ober 19, 1995, along with a supporting affidavit on Novenber
27, 1995. There is no indication in the record that the Buyer
made any objection to the Seller’s filing of the additional
affidavit at that tine. The Trial Court reheard the notion for
sumary judgnent and altered the original ruling, and held in the
Buyer’'s favor for $10,000 plus prejudgment interest. The Buyer

appeal s the final order.

The Buyer’s first issue on appeal is that the Trial
Court erred by considering the Seller’s affidavit filed on
Novenber 27, 1995, in support of the Seller’s Cctober 19, 1995,
notion to reconsider. |In this additional affidavit, the Seller
made additional allegations that he did not make in the original
affidavit he filed in response to the notion for summary
judgnment. This later affidavit was filed nearly two nonths after
the original summary judgnment hearing. The Buyer relies on
Tennessee Rules of Civil Procedure 6.04(2) which states,
When a notion is supported by affidavit, the affidavit
shall be served with the notion; and, except as
otherwi se provided in Rule 59.02, opposing affidavits
may be served not later than one (1) day before the
hearing, unless the court permts themto be served at
sonme other tinme. (Enphasis added.)
The Seller insists that the Trial Court was well within
Its discretion to consider an additional affidavit and relies on

the previously enphasi zed | anguage and Tennessee Rul es of G vil

Procedure 56.05 which states “[t]he court may permt affidavits



to be suppl enmented or opposed by depositions, answers to
interrogatories, or further affidavits.” W agree and concl ude
that it was within the discretion of the Trial Court to consider
the Seller’s additional affidavits in his notion to reconsider

the notion for sunmmary judgnent.

The Buyer’s second issue on appeal is that there are no
genui ne issues of material fact and that he should have received
an award of $20,000 plus interest as a matter of |law to account

for the two checks he gave the Seller as earnest noney.

The Seller clainms that he does not owe the Buyer a
full refund of the earnest noney because the contract was
breached by the Buyer, not him He alternatively argues that, at
nost, he owes the Buyer only $10,000 since he, as Seller, had
only received one of the $10,000 checks. He alleges that the
first $10,000 paynent was given to Bill Eccles, who he insists
was the Buyer's agent. The Buyer denies that M. Eccles was his
agent. Since this is a summary judgnent, if a genuine issue of
material fact is found, the case nust be remanded for further
fact finding. “According to Rule 56.03, summary judgnent is to
be granted if the ‘pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
mat erial fact and that the noving party is entitled to a judgnent

as a matter of law.’'” Byrd v. Hall, 847 S.W2d 208 (Tenn. 1993).

Areview of the affidavits in the record show that there is a



genui ne issue of material fact as to whether M. Eccles was the
Buyer's or the Seller’s agent. This fact is nmaterial since it

cannot be determ ned whether the Buyer ever paid the Seller the
original earnest noney unless it is first determ ned whose agent

M. Eccl es was.

The Buyer argues that the issue of whose agent M.
Eccles was is not an issue of fact since as a matter of law, M.
Eccles was the Seller’s agent. The Buyer relies on the |anguage

in Loveday v. Barnes, 909 S.W2d 448 (Tenn. App. 1995), quoting

from3 Am Jur.2d 8278, which states:

Paynent nmade to an agent having authority to receive or
col |l ect paynent is equivalent to paynent to the
principal hinmself; such paynment is conplete when the
noney is delivered into the agent’s hands, and is a

di scharge of the indebtedness owi ng to the principal,
even t hough the agent m sappropriates the noney, or
fails to turn it over to the principal. This is true,
whet her the agent has the express authority to collect,
whet her his authority is inplied, is incidental to the
agency transaction, or whether it arises fromthe fact
that the principal has held the agent out as having
apparent authority to collect and the debtor has relied
upon such appearance of authority.

It is not clear fromthe record whether M. Eccles had any
authority, express or inplied, to serve as the Seller’s agent.

Therefore, Loveday v. Barnes is not controlling in this case.

We concl ude that the issue of whose agent M. Eccles was is a
genui ne issue of fact and remand to the Trial Court for a finding
of this issue. |If it is found that M. Eccles was the Buyer’s
agent, the Buyer has no recourse against the Seller for the

$10, 000. If the Trial Court finds that M. Eccles was the



Seller’s agent, the Buyer’s cause of action properly |ies against

the Seller for the $10,000 under the holding in Loveday v.

Bar nes.

The Seller argues that there are other genuine issues
of fact that would preclude a summary judgnment in the Buyer’s
favor. He argues that the Buyer did not conply with his duties
under the contract, and thus he is not entitled to a return of
the earnest noney. He insists that the Buyer did not satisfy the
financing requirenents in Paragraph 121 of the original contract.
Additionally, the Seller alleges that the Buyer breached the
original contract and the nodification agreenent by failing to
conplete the environnental testing required in paragraph 12F of
the original contract and paragraph 3 of the Mdification
Agreenent. The Seller denies that he breached the contract,
all eging the land was not actually environnmental |y contam nat ed.
The Buyer denies each of these allegations and, therefore, there
s a genuine issue of fact. Each of these issues inpacts the
ultimate question--whether the Buyer is due a refund of all of

t he earnest noney.

In a notion for summary judgnent, this Court nust
consider the case in a manner where “all the evidence nust be

viewed in the |ight nost favorable to the opponent of the notion

and all legitimte conclusions of fact nust be drawn in favor of
the opponent.” Byrd, supra. Therefore, we conclude there are

genui ne issues of material fact that nust be determned at trial,



and this case did not satisfy the requirenents of Rule 56 of the
Tennessee Rules of Cvil Procedure for sunmary judgnents. W
hold that this is an appropriate case for an evidentiary hearing

in the Trial Court.

For the foregoing reasons, the judgnent of the Trial
Court is vacated and the case is remanded for a hearing to
determ ne M. Eccles' principal and whether either party breached
the contract. Exercising our discretion, we assess the costs of
appeal one-half to M. Mashburn and one-half to M. Tate and his

surety.

Houston M Goddard, P.J.

CONCUR:

Don T. McMirray, J.

Charl es D. Susano, Jr., J.



